UPDATES FROM BARATZ & ASSOCIATES, P. A.

FOR THE HEALTHCARE INDUSTRY

May 2009
Issue 7

CONTINUED EXPANSION OF ANTI-FRAUD AND ABUSE EFFORTS

Federal Update

The federal False Claims Act (“FCA") is a Civil War-era
statute that prohibits individuals or companies from making
demands for payment or withholding money from the
United States government that they are not entitled to
receive or withhold. The FCA requires a violator to pay back
to the government three times the amount improperly
received or withheld, plus a penalty of between $5,500 and
$11,000 for each violation of the Act.
Act in

Amendments to the
1986 significantly increased the incentives for
whistleblowers to initiate lawsuits by giving them a share of
the the
whistleblowers on behalf of the government. This Act has

funds recovered by government or by
become a major force used by the Department of Justice to
prosecute healthcare fraud and abuse. A movement in
Congress to expand the capabilities of this Act has been
ongoing for quite awhile and on April 28, 2009 the Senate
overwhelmingly passed (92-4) the Fraud Enforcement and
Recovery Act of 2009 (FERA) (S5.386).

Claims Correction Act of 2009, is also reported out of

A similar bill, False

committee by the House Judiciary Committee. The support
is strong for this legislation and many believe that a bill will
be signed in the near future with most, if not all, provisions
of these bills intact.

Although these bills are primarily targeted at potential
fraud involving recipients of economic stimulus funds in
the financial services industry, they include other very
FERA would authorize
the provision of a total of $245 million per year over the

significant changes to the FCA.

next two years for the DOJ to hire prosecutors, and for
the DOJ, FBI, and other law enforcement agencies to hire
investigators, forensic analysts and support staff to
enhance the fraud enforcement effort. FERA is projected
to cost $490 million over the next five years but
proponents such as Senator Patrick Leahy (D-VT) has
noted that the government recovers more than $20 for
every dollar spent on criminal fraud litigation. Since
1986, more than $21 billion has been recovered under
the FCA. Some proposed changes include:

e Eliminating the requirement that false claims be
This
expands the line of potential targets through

presented directly to the government.

contracted relationships with subcontractors and
suppliers to direct contractors;

e Eliminating the intent requirement for a false
statement;

e Eliminating the intent requirement for

conspiracies.






